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enter into an agreement with an eligi-
ble entity to carry out one or more re-
sponsibilities of the Exchange. Eligible
entities are:

(1) An entity:

(1) Incorporated under, and subject to
the laws of, one or more States;

(ii) That has demonstrated experi-
ence on a State or regional basis in the
individual and small group health in-
surance markets and in benefits cov-
erage; and

(iii) Is not a health insurance issuer
or treated as a health insurance issuer
under subsection (a) or (b) of section 52
of the Code of 1986 as a member of the
same controlled group of corporations
(or under common control with) as a
health insurance issuer; or

(2) The State Medicaid agency, or
any other State agency that meets the
qualifications of paragraph (a)(1) of
this section.

(b) Responsibility. To the extent that
an Exchange establishes such agree-
ments, the Exchange remains respon-
sible for ensuring that all Federal re-
quirements related to contracted func-
tions are met.

(c) Governing board structure. If the
Exchange is an independent State
agency or a non-profit entity estab-
lished by the State, the State must en-
sure that the Exchange has in place a
clearly-defined governing board that:

(1) Is administered under a formal,
publicly-adopted operating charter or
by-laws;

(2) Holds regular public governing
board meetings that are announced in
advance;

(3) Represents consumer interests by
ensuring that overall governing board
membership:

(i) Includes at least one voting mem-
ber who is a consumer representative;

(ii) Is not made up of a majority of
voting representatives with a conflict
of interest, including representatives of
health insurance issuers or agents or
brokers, or any other individual Ili-
censed to sell health insurance; and

(4) Ensures that a majority of the
voting members on its governing board
have relevant experience in health ben-
efits administration, health care fi-
nance, health plan purchasing, health
care delivery system administration,
public health, or health policy issues
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related to the small group and indi-
vidual markets and the uninsured.

(d) Governance principles. (1) The Ex-
change must have in place and make
publicly available a set of guiding gov-
ernance principles that include ethics,
conflict of interest standards, account-
ability and transparency standards,
and disclosure of financial interest.

(2) The Exchange must implement
procedures for disclosure of financial
interests by members of the Exchange
board or governance structure.

(e) SHOP independent governance. (1)
A State may elect to create an inde-
pendent governance and administrative
structure for the SHOP, consistent
with this section, if the State ensures
that the SHOP coordinates and shares
relevant information with the Ex-
change operating in the same service
area.

(2) If a State chooses to operate its
Exchange and SHOP under a single
governance or administrative struc-
ture, it must ensure that the Exchange
has adequate resources to assist indi-
viduals and small employers in the Ex-
change.

(f) HHS review. HHS may periodically
review the accountability structure
and governance principles of a State
Exchange.

§155.120 Non-interference with Fed-
eral law and non-discrimination
standards.

(a) Non-interference with Federal law.
An Exchange must not establish rules
that conflict with or prevent the appli-
cation of regulations promulgated by
HHS under subtitle D of title I of the
Affordable Care Act.

(b) Non-interference with State law.
Nothing in parts 155, 156, or 157 of this
subchapter shall be construed to pre-
empt any State law that does not pre-
vent the application of the provisions
of title I of the Affordable Care Act.

(¢) Non-discrimination. In carrying out
the requirements of this part, the
State and the Exchange must:

(1) Comply with applicable non-dis-
crimination statutes; and

(2) Not discriminate based on race,
color, national origin, disability, age,
sex, gender identity or sexual orienta-
tion.
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